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Quick Take: Judge Miguel Angel Gdlvez On the Elections in
Guatemala and the Ongoing Detention of Indigenous Leaders

Please see below our quick take on developments in Guatemala, provided by GHRC Fellow
Judge Miguel Angel Galvez. This interview with Judge Galvez was shortened and edited for
clarity. If you would like the Spanish version, you can access it through the link in our
website.

e Secondary elections are underway in Guatemala. What are these and why are
they important?

Secondary elections, also known as second-degree elections, are so named because, unlike
first- degree elections, in which citizens directly participate to elect the President of the
Republic and Congress, in these processes, elected authorities appoint other government
officials, mainly within the justice sector. The Congress of the Republic, elected by popular
vote, is responsible for appointing, for example, the magistrates of the Supreme Electoral
Tribunal. In the case of the Constitutional Court, the appointment mechanism is different; all
three branches of government participate. The Constitutional Court is composed of five
principal magistrates and five alternates. The Executive Branch, the Legislative Branch, and
the Judicial Branch each appoint one principal magistrate and one alternate. In addition, the
University of San Carlos and the Guatemalan Bar Association each appoint one principal
magistrate and one alternate. The alternates participate when there is an absence of a
principal magistrate or when matters related to the three branches of government are heard, in
which cases the Court is composed of seven magistrates.

Another key part of the secondary elections is the election of the Attorney General, who
heads the Public Prosecutor’s Office and is responsible for directing the investigation of
crimes of public action. The Attorney General is appointed by the president of Guatemala.
Likewise, there is the election of the Comptroller General of Accounts, a position that is
fundamental to guaranteeing transparency in the exercise of public office.

Regarding timelines, the Supreme Electoral Tribunal will take office on March 20, 2026. The
Constitutional Court will assume its functions on April 14, 2026. The Attorney General will
take office on May 17, 2026, and the Comptroller General of Accounts will do so on October
13, 2026.

These processes are of enormous relevance, since the authorities elected will be responsible
for overseeing the electoral processes of 2027 and 2031 and, in a broader sense, for shaping
the institutional direction of the country. They represent a historic opportunity for
Guatemalan society to influence the consolidation of the rule of law, the strengthening of



democratic governance, the protection of human rights, and respect for the constitutional
order, all of which have been seriously affected in Guatemala in recent years.

e How would you evaluate the manner in which these secondary election processes
have been conducted thus far, including compliance with timelines and selection
procedures?

From my point of view, up to now the institutional timelines have been respected. The first
process convened was that of the Supreme Electoral Tribunal, followed by the call for the
election of the magistrates of the Constitutional Court, and recently the Nominating
Commission for the election of the Attorney General was sworn in. In general terms, the
established schedule has been respected.

One relevant aspect has been the process carried out within the Bar Association in the
election of the nominee for presiding judge and alternate judge of the Constitutional Court. I
consider the result to be positive; the nominees chosen by the Bar Association for the
Constitutional Court, at least according to their public track record, do not have links to
corrupt structures or illicit power networks that have historically operated in Guatemala to
capture the justice system.

However, there are currently several challenges, mainly related to the participation of
so-called “related professions” within the Bar Association. These professions include, among
others, political scientists, sociologists, and criminologists. In 2020, a law went into effect
that required all professionals to join a professional association. These related professions had
few members and did not have their own associations, so, through a constitutional opinion ,
they were allowed to join the association that was most closely related to their training, which
led them to join the Bar Association.

Neither the Constitution nor the Law on Professional Associations excludes them from rights.
On the contrary, they are recognized as having the right to vote and be elected. These
professions have participated for more than two decades in the internal processes of the Bar
Association and have also participated in previous elections, including the election of the
current Supreme Court of Justice. Yet they were excluded from voting for nominees for the
Constitutional Court. Their exclusion poses a serious problem from the perspective of
acquired rights and the principle of legal certainty.

Despite these challenges, I believe that the process has been positive, as there are suitable
candidates with integrity and honesty and, most importantly, many of these individuals have
no ties to criminal structures or illicit power networks. In a context of profound institutional
crisis, the Bar Association has taken important steps to promote candidates who are far
removed from these practices, which deserves recognition.

e How do you assess the current situation of the criminalization of the leaders of
the 48 Cantons and other Indigenous authorities who participated in the peaceful
demonstrations of 2023?



This is a rather complex question, and I will respond to it in an equally complex manner. For
me, the main concern lies in the way the Judicial Branch is being manipulated.

At present, Luis Chaclan and Héctor Pacheco, the former president and treasurer of the 48
Cantons, are being detained. Both have been in detention for approximately nine months,
around nine months and fifteen days. One of the initial problems was that no judge had been

assigned to their case, and when a judge was finally appointed, he merely received the case
file.

Subsequently, an individual associated with the Foundation Against Terrorism filed a
complaint against the judge, alleging that the judge has a personal relationship with Héctor
Chacléan and claiming that the judge was improperly advancing hearings. This is not true. The
hearings are not being arbitrarily expedited.

What happens is that, under Guatemalan law, when preventive detention is ordered, it may
not exceed three months. Therefore, the judge who hears the initial statement and issues the
indictment order must, within those three months, schedule the intermediate phase. The law
establishes that the intermediate phase must be scheduled within ten to fifteen days. It may be
on the eleventh, twelfth, thirteenth, fourteenth, or fifteenth day. That is what the law provides.

What the judge did upon receiving the case file was to set dates that were already overdue. As
a result, a complaint was filed against him and, consequently, a motion for recusal was
submitted. To my understanding, this recusal is currently before the Court of Appeals, which
is the body that must rule on it. This results in further delays in the proceedings.

The primary concern is the amount of time that is passing. The case is now approaching ten
months of preventive detention, and there are two individuals who remain deprived of their
liberty.

Another important issue relates to the charges being brought. We are talking about crimes
such as terrorism and obstruction of criminal prosecution, and the appellate court added the
charge of illicit association. In the case of Esteban Toc Tsay, former deputy mayor of the
municipality of _ Solold, who was arrested last August, what caught my attention was that an
indictment was issued for illicit association, sedition, terrorism, obstruction of criminal
prosecution, and obstruction of justice, meaning five charges in total. In the case of Basilio
Puac Garcia, former vice president of the 48 Cantons who was arrested last month, an
indictment was issued for illicit association, obstruction of justice, obstruction of criminal
prosecution, and sedition, but the charge of terrorism, which the other three individuals were
charged with, was not included.

Here, the principle of equality must prevail. If the same facts are being alleged, it is logical
that the proceedings must be clarified and refined. The specific concern with respect to this
case is the excessive amount of time that has elapsed and the fact that two individuals remain
in detention. From my point of view, this significantly complicates the situation, especially
for those who are deprived of their liberty.



e Is there any other issue you consider important to address or any message you
would like to convey in the current national context?

Civil society must become involved, not only organized civil society, but society as a whole.
Everyone must become engaged and understand the importance of these elections. It is
remarkable to think that the four elections have never coincided before, since they are usually
held in different periods. I do not know why it is precisely this year, under the administration
of Bernardo Arévalo, that all of these elections have converged.

It gives the impression that circumstances are aligning and providing the Guatemalan
population with an opportunity to recognize the importance of these elections and to take the
first steps toward consolidating the rule of law.

Finally, the international community also has an important role to play. It must follow these
processes closely and, when necessary, engage in appropriate advocacy to ensure that capable
individuals are selected and that they guarantee respect for the law.



